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DEFENDANT’S RESPONSE AND BRIEF 
IN OPPOSITION TO MOTION FOR TRO, ETC. — Page 1 of 14 

Defendant The Episcopal Diocese of Fort Worth (“EDFW”) respectfully files this 

Response and Brief in Opposition to Plaintiff’s Motion for Temporary Restraining Order and 

Preliminary Injunction and Brief in Support of its Motion to Stay Case Pending Arbitration as 

follows: 

SUMMARY 

EDFW is in an insurance coverage dispute with its insurer, Philadelphia Indemnity 

Insurance Company (“PIIC”).  The insurance policy that PIIC issued and signed contained an 

arbitration provision, delegating arbitrability questions to the arbitrator.  Numerous federal courts 

have held that such provisions are valid, and effectively vest the arbitrator with authority to 

determine questions of arbitrability rather than the courts. 

PIIC’s Motion for Temporary Restraining Order and Preliminary Injunction inexplicably 

disregards this well-settled proposition of federal arbitration law.  After having participated in 

the arbitration process for several months, PIIC now seeks to renege on its bargain by urging this 

Court rather than the arbitrator to pass judgment on arbitrability. 

Even if the Court were authorized to determine arbitrability, PIIC’s position lacks merit.  

First, under applicable law, EDFW is the same party that purchased the Policy, and it is entitled 

to initiate the pending arbitration pursuant to it.  In any event, PIIC has failed to establish the 

elements required to be entitled to injunctive relief.  Specifically, it has not demonstrated any 

irreparable harm.  If EDFW truly were a “stranger” to the Policy, as PIIC alleges, PIIC would 

have a substantive defense in the arbitration.  Accordingly, this Court should deny PIIC’s 

requested injunctive relief and stay this case pending resolution of the arbitration already 

commenced between the parties. 
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UNDISPUTED FACTS 

A. The Parties Have a Coverage Dispute. 

Effective January 1, 2007, PIIC and EDFW entered into a contract for insurance that is 

the subject of the parties’ coverage dispute (the “Policy”).  EDFW and several Individual 

Insureds under the Policy1 are involved in litigation with The Episcopal Church (“TEC”) and 

others in four separate state court lawsuits.  Among other claims, these lawsuits allege that 

EDFW and the Individual Insureds breached their fiduciary duties by disaffiliating with TEC, 

and are now infringing upon trademarks. 

EDFW notified PIIC of the first lawsuit, and requested payment of its defense costs as 

provided in the Policy.  PIIC denied the claim.  On December 15, 2010, EDFW filed a Demand 

for Arbitration with the American Arbitration Association (“AAA”), asserting breach of the 

Policy and various statutory violations of the Texas Insurance Code and Texas Deceptive Trade 

Practices Act.  On January 7, 2011, PIIC filed its Answer to Claimant’s Demand for Arbitration. 

B. The Policy Delegates Questions of Arbitrability to the Arbitrator. 

PIIC drafted the Policy to include the following arbitration provision: 

Any dispute relating to this Policy or the alleged breach, 
termination or invalidity thereof, which cannot be resolved through 
negotiations between any Insured and the Underwriter, shall be 
submitted to binding arbitration.  The rules of the American 
Arbitration Association shall apply except with the (sic) respect 
to the selection of the arbitration panel.  The panel shall consist of 
one arbitrator selected by the Insured, one arbitrator selected by the 
Underwriter and a third independent arbitrator selected by the first 
two arbitrators.2  

                                                 
1 The term “Policy” specifically refers to Philadelphia Indemnity Insurance Company Policy Number 
PHSD235853, a so-called “FLEXIPLUSFIVE” policy, including “Not-For-Profit Organization Directors 
& Officers Liability Insurance” and “Employment Practices Liability Insurance,” with a Policy Period of 
January 1, 2007 to January 1, 2008. 
2 See Ex. A to Plf’s Complaint at 31, Flexiplus Five Policy Part 8 § XV(B). 
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By specifically incorporating the AAA’s rules, the parties agreed as follows: 

(a) The arbitrator shall have the power to rule on his or her own jurisdiction, including 
any objections with respect to the existence, scope or validity of the arbitration 
agreement.  

 
(b) The arbitrator shall have the power to determine the existence or validity of a contract 
of which an arbitration clause forms a part.  Such an arbitration clause shall be treated as 
an agreement independent of the other terms of the contract.  A decision by the arbitrator 
that the contract is null and void shall not for that reason alone render invalid the 
arbitration clause.3  

 
In this lawsuit, PIIC obviously is challenging the AAA’s jurisdiction, raising issues as to 

whether a valid arbitration agreement exists with EDFW.  Accordingly, PIIC should have raised 

its challenge to EDFW’s invocation of the AAA’s jurisdiction in the arbitration.  Having failed to 

do so, it now turns to this Court to make its plea in direct contravention of the Policy’s terms, 

which it drafted. 

C. EDFW is the Same Entity That Contracted With PIIC for the Policy. 

If this Court were to wrest the authority to determine arbitrability away from the 

arbitrators, it would find that EDFW is the same party today that it was in January 2007.  It is 

undisputed that PIIC, at the instance of individuals who were with EDFW at the time and are 

with EDFW today, issued the Policy to EDFW and signed it.4   In exchange, EDFW made the 

required premium payment in the amount of $50,049.00, and PIIC accepted it.5   

EDFW is a non-profit, unincorporated association consisting of fifty-eight Parishes and 

Missions, which are located principally in and around Fort Worth, Texas.6  EDFW is – and has 

been since its founding – a constituent member of the Anglican Communion, which consists of 

                                                 
3 See Commercial Arbitration Rules and Mediation Procedures (eff. June 1, 2009), Rule 7, available at 
www.adr.org/sp.asp?id=22440. 
4 Exhibit A, Decl. of Rev. Iker ¶¶  7-11; Exhibit B, Decl. of Donald Bendure ¶¶ 3-6. 
5 Id. ¶ 12. 
6 Id. ¶ 2. 
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those duly constituted Dioceses, Provinces and regional churches in communion with the See of 

Canterbury.7 

The Anglican Communion is divided into 38 autonomous Provinces, one of which is 

TEC, which is headquartered in North America.  In November 2007, EDFW took initial steps to 

disaffiliate from TEC and ultimately ended its affiliation with it in November 2008.8  Other than 

choosing to affiliate with a different Province in the Anglican Communion, nothing has changed 

for EDFW since January 2007. 

Indeed, the undisputed facts show the following: 

 The named insured and its mailing address in the Policy is:  ‘Episcopal Diocese of 
Fort Worth, 2900 Alemeda St., Fort Worth, TX 76108.’  Today, EDFW continues 
to operate at the same address, in the same fashion as it did when the Policy was 
issued. 9 
 

 PIIC issued, signed, and delivered the Policy to EDFW at the address set forth in 
the Policy.10 
 

 When the Policy was issued, the following individuals (who are individual 
defendants in proceedings that trigger coverage under the Policy) served in 
various executive offices for EDFW:  Franklin Salazar, Jo Ann Patton, Walter 
Virden III, Rod Barber, and Jack Leo Iker.  Each of these individuals continues to 
serve in the same executive offices for EDFW today. 11 
 

 Similarly, PIIC accepted EDFW’s application for the Policy in 2006 from 
EDFW’s Director of Business and Finance, Jane R. Parrott.  Ms. Parrott continues 
to serve in this same capacity for EDFW today. 12 
 

 The same Risk Management Committee for EDFW that chose to purchase the 
Policy is in place today.  That Risk Management Committee specifically 

                                                 
7 Id. ¶ 3. 
8 Id. ¶¶ 3-6. 
9  Id. ¶ 9. 
10 Id. ¶ 10. 
11 Id. ¶ 11. 
12 Id. ¶ 9. 
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discussed with PIIC’s agent whether the Policy would cover the disputes EDFW 
now faces, and PIIC assured them that it would.13 
 

 PIIC charged EDFW a premium of $50,049.00 for issuing the Policy.  EDFW 
paid the amount charged, and PIIC accepted it.  EDFW maintains the same bank 
account today from which it issued a check to pay the Policy premium to PIIC.14 
 

Most notably, since EDFW’s disaffiliation with TEC, EDFW has continued to negotiate 

and purchase numerous, additional insurance policies from PIIC.  PIIC has caused these 

insurance policies to issue to the very same people in the name of EDFW, and has charged 

EDFW substantial sums of money for the issuance of such policies.15  Before this lawsuit, PIIC 

never told EDFW that it was taking EDFW’s money for insurance policies that were worthless 

because EDFW was not really the insured.16 

PIIC makes much of the State District Court’s adverse summary judgment ruling,17 but 

that ruling is on appeal.  In any event, whether EDFW continues to have rights under the Policy 

is not the subject of the state court cases, and no ruling mentioning the Policy has been made.  

For purposes of enforcing the Policy, EDFW is the same entity that entered into an insurance 

contract with PIIC and paid for it, and PIIC’s peculiar insistence on referring to EDFW now as 

“The Anglican Province of Southern Cone’s Diocese of Fort Worth” does not change this 

fundamental principle of Texas law. 

                                                 
13 Exhibit B, Decl. of Donald Bendure ¶¶ 3-6. 
14 Exhibit A, Decl. of Rev. Iker ¶ 12-14. 
15 Id. ¶ 15. 
16 Exhibit B, Decl. of Donald Bendure ¶ 3. 
17 PIIC does not explain why it participated in the arbitration process for nearly 4 months, including 
selecting an arbitrator, who, in turn, selected a third arbitrator, after the ruling upon which it relies before 
turning to this Court to halt the proceedings. 
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ARGUMENT AND AUTHORITIES 

As stated in EDFW’s Motion to Stay, PIIC is contractually obligated to arbitrate its 

insurance coverage dispute with EDFW before the AAA.  While PIIC denies EDFW’s 

substantive rights under the Policy as an “insured,” PIIC does not and cannot dispute that EDFW 

is the same entity that negotiated and contracted with PIIC for the Policy.  Accordingly, the 

Court should stay this case pending resolution of the AAA arbitration.  

PIIC’s Motion for injunctive relief wholly fails to address the threshold issue:  whether 

the Court or the arbitration panel should decide whether this dispute is subject to arbitration.  

Under federal law, the arbitration panel must decide this fundamental question.  Numerous 

federal courts, including courts in the Fifth Circuit, have held that arbitration provisions 

incorporating the AAA Rules require arbitrability issues to be referred to the arbitrator.  Because 

EDFW and PIIC are parties to a contract with such a provision, the arbitration panel, rather than 

the court, must decide the arbitrability of this dispute. 

Alternatively, even if EDFW’s entity status or corporate structure as an “unincorporated 

association” somehow changed due to its disaffiliation with TEC, EDFW is still entitled under 

federal and Texas law to have the arbitrators determine whether its dispute with PIIC is subject 

to arbitration. 

I. Under the Parties’ Contract, Arbitrability Must Be Decided By the 
Arbitrators. 

As the Supreme Court has held, the threshold issue of arbitrability – whether a particular 

dispute is to be submitted to arbitration – “turns upon what the parties agreed about that 

matter.”18  If “clear and unmistakable evidence” indicates the parties agreed to submit 

                                                 
18 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (1995) (emphasis in original); see also 
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002); General Motors Corp. v. Pamela Equities 
Corp., 146 F.3d 242, 248 (5th Cir. 1998). 
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arbitrability to the arbitrator, the arbitrator decides the issue.19  Here, the Policy expressly 

incorporates the rules of the AAA.20  The AAA Commercial Arbitration Rules govern this 

insurance dispute, and Rule 7 grants the arbitrator “the power to rule on his or her own 

jurisdiction.”21  It is well settled that where, as here “‘a contract contains or incorporates [the 

AAA rules], it clearly and unmistakably vests the arbitrator, and not the district court, with 

authority to decide which disputes are subject to arbitration.’”22 

The Eastern District of Texas recently agreed with the “numerous other courts” applying 

this rule and held that an arbitration provision applying the AAA rules vests the arbitrator “with 

the jurisdictional issue of arbitrability.”23  Another federal court recently observed that “the cases 

which apply this majority rule are ‘legion’” and “the rationale underlying the rule is sound.”24 

PIIC ignores this voluminous body of federal case law.  Instead, PIIC impermissibly asks 

this Court to rule on the issue by proceeding directly to the merits of EDFW’s insurance claim.  
                                                 
19 General Motors Corp., 146 F.3d at 248. 
20 See Ex. A to Plf’s Complaint at 31, Flexiplus Five Policy Part 8 § XV(B) (providing for application of 
the AAA Rules except with respect to selection of the arbitration panel). 
21 See Commercial Arbitration Rules and Mediation Procedures (eff. June 1, 2009), Rule 7, available at 
www.adr.org/sp.asp?id=22440.  The current text of Rule 7 was also in place as of the issuance of the 
Policy.  See Commercial Arbitration Rules and Mediation Procedures (eff. Sept. 15, 2005), available at 
www.adr.org/sp.asp?id=32902 
22 Halliburton Energy Servs., Inc. v. BJ Servs. Co., No 2:08-cv-475-TJW, 2010 WL 2991031, at *3 (E.D. 
Tex. July 28, 2010). 
23 Id.  Several Circuit Courts and numerous district courts have applied this majority rule.  See e.g., 
Contec Corp. v. Remote Solution Co., 398 F.3d 205, 208 (2d Cir. 2005) (holding that when “parties 
explicitly incorporate rules that empower an arbitrator to decide issues of arbitrability, the incorporation 
serves as clear and unmistakable evidence of the parties’ intent to delegate such issues to an arbitrator”); 
Fallo v. High-Tech Institute, 559 F.3d 874, 877-78 (8th Cir. 2009); Qualcomm Inc. v. Nokia Corp., 466 
F.3d 1366, 1372-73 (Fed. Cir. 2006); Terminix Int’l Co. v. Palmer Ranch Ltd. P’ship, 432 F.3d 1327, 
1332-33 (11th Cir. 2005); Apollo Computer, Inc. v. Berg, 886 F.2d 469, 473-74 (1st Cir.1989); Bishop v. 
Gosiger, Inc., 692 F. Supp. 2d 762, 769-70 (E. D. Mich. 2010); Grynberg v. BP P.L.C., 585 F. Supp. 2d 
50, 54-55 (D.D.C. 2008); Bollinger Shipyards Lockport LLC v. Northrop Grumman Ship Sys., Inc., No. 
08-4578, 2009 WL 86704, at *5 (E.D. La. 2009); Book Depot P’ship v. Am. Book Co., No. 3:05-CV-163, 
2005 WL 1513155, at *3 (E.D. Tenn. June 24, 2005).  
24 Yellow Cab Affiliation, Inc. v. New Hampshire Ins. Co., No. 10-cv-6896, 2011 WL 307617, at *4 (N.D. 
Ill. Jan. 28, 2011). 

Case 3:11-cv-00853-D   Document 11    Filed 05/04/11    Page 11 of 18   PageID 223



DEFENDANT’S RESPONSE AND BRIEF 
IN OPPOSITION TO MOTION FOR TRO, ETC. — Page 8 of 14 

PIIC’s sole argument in support of its request for injunctive relief is that EDFW lacks standing to 

arbitrate because EDFW allegedly is not entitled to coverage under the Policy.25  PIIC asserts 

that the “seminal issue” of EDFW’s coverage rights “must be determined” first.  Without citation 

to any authority, PIIC claims that arbitration may only proceed only if EDFW is established to be 

an insured.26  As shown above, PIIC misstates the law. 

PIIC dedicates the remainder of its Motion to arguing whether EDFW qualifies as an 

insured under Texas insurance law.  Id. at 5-8 (contending alleged ultra vires acts of EDFW and 

its executives impact EDFW’s status as an insured).  Notably, none of the cases PIIC cites in 

support of its standing argument even address the issue of arbitrability.   

PIIC’s approach is misguided at best.  PIIC’s arguments regarding the merits of EDFW’s 

coverage claim are irrelevant because PIIC contractually agreed (and federal law requires) that 

arbitrability should be decided by the arbitrators.  This Court has the power to stay this 

proceeding pending arbitration while the arbitrators consider the arbitrability of this dispute and, 

potentially, the merits of the parties’ claims.27  Accordingly, the Court should grant EDFW’s 

Motion to Stay and deny PIIC’s Motion for TRO. 

                                                 
25 See TRO Motion at 4; see also id. at 8 (“Simply put they are not Insureds under the Policy, have no 
standing to seek coverage, and as such, are not parties to the arbitration clause and have no standing to 
bring arbitration.”)  
26 Id. at 4 (“This seminal issue must be determined before any other coverage rights.  If [EDFW] is an 
insured, the arbitration can then proceed.”) 
27 See Qualcomm Inc., 466 F.3d at 1371 (“If the court finds that the assertion of arbitrability is not 
‘wholly groundless,’ then it should stay the trial of the action pending a ruling on arbitrability by an 
arbitrator.”); South La. Cement, Inc. v. Van Aalst Bulk Handling, B.V., 383 F.3d 297, 300-01 (5th Cir. 
2004) (holding Fifth Circuit lacked jurisdiction over appeal from district court’s interlocutory order that 
administratively closed case and entered a stay pending arbitration). 
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II. Alternatively, Even Assuming a Change in EDFW’s Corporate Status, 
Arbitrability is Still an Issue for the Arbitrators. 

PIIC does not deny the existence or enforceability of the arbitration provision of the 

Policy.  In fact, PIIC’s pleadings clearly state that PIIC does not waive its arbitration rights under 

the Policy.28   

As shown, EDFW is the entity that purchased the Policy from PIIC.  PIIC accepted 

EDFW’s application and payment of the Policy premiums; EDFW also has the same executives, 

Risk Management Committee, business address, phone number, internet address, and bank 

account as it had at the time it purchased the Policy.29  At a minimum, PIIC should be estopped 

from denying EDFW’s existence, especially in light of PIIC’s continuing to negotiate and issue 

policies to EDFW.30 

Accordingly, the only defense to arbitration that PIIC conceivably could assert is that 

EDFW, which undeniably once was a party to the contract, is somehow no longer a party.  Such 

an argument would be and is doomed to failure.  Federal and Texas courts have held that a mere 

change in corporate status or entity structure does not affect an entity’s right to enforce an 

arbitration provision.31 

In Contec Corp. v. Remote Solution, Co., the Second Circuit held that the surviving entity 

of a corporate merger (Contec Corporation) could force a contact signatory (Remote Solution) to 

arbitrate issues of arbitrability related to a contract that incorporated the AAA Commercial 

Rules.  398 F.3d 205, 209-211 (2d Cir. 2005).  The court concluded that arbitration of 

                                                 
28 See Plf’s Complaint at 2 n. 2 (“PIIC is not waiving the arbitration clause of its Policy or seeking to 
litigate the question of coverage . . . .”). 
29 Exhibit A, Decl. of Rev. Iker ¶¶ 7-14; Exhibit B, Decl. of Donald Bendure ¶¶ 3-6. 
30 Exhibit A, Decl. of Rev. Iker ¶ 15. 
31 See Contec Corp. v. Remote Solution Co., 398 F.3d 205, 208-09 (2d Cir. 2005); In re H & R Block Fin. 
Advisors, Inc., 235 S.W.3d 177, 178 (Tex. 2007). 
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arbitrability was proper because the parties had a “sufficient relationship” to each other and to 

the rights created under the agreement.  Id. at 209.  The court also found it particularly 

significant that the party seeking to avoid arbitration was a signatory to the arbitration 

agreement.  Id. at 211 (observing that Remote Solution’s execution of the contract was an 

“important indicator” of its “execution and intent when binding itself” to the agreement).  

Ultimately, despite the changes to Contec’s corporate form and name, Remote Solutions could 

not “disown its agreed-to obligation to arbitrate all disputes, including the question of 

arbitrability.”  Id. 

Here, at a minimum, a “sufficient relationship” exists to enforce PIIC’s contractual 

obligation to arbitrate the issue of arbitrability.  The facts demonstrate that PIIC and EDFW had 

a long-term relationship, centered on the terms of the Policy.  In late 2006, PIIC accepted an 

EDFW’s insurance application and ultimately issued the Policy to it in exchange for a premium 

payment.32  Most notably, PIIC signed the Policy, which called for application of the AAA 

rules.33  The parties’ relationship to each other and the Policy continued over the next several years.34  

PIIC cannot deny that it intended and agreed to arbitrate the issue of arbitrability with EDFW if 

it later denied coverage. 

Texas courts have relied on Contec to reach similar results.  To the extent PIIC may 

argue that EDFW does not have the right to call itself the “Episcopal Diocese of Fort Worth,” the 

Texas Supreme Court has expressly held that “a company’s change of name does not prevent it 

                                                 
32 See Exhibit A, Decl. of Rev. Iker ¶¶ 7-14. 
33 Id. ¶ 10. 
34 As alleged, on November, 27, 2007, EDFW put PIIC on notice of a potential claim if EDFW were to 
terminate its affiliation with TEC, and PIIC acknowledged EDFW’s notice on January 2, 2008.  In 2009, 
EDFW notified PIIC of the pending state court lawsuits and requested payment of its defense costs under 
the Policy. PIIC subsequently responded in writing, denying the claim in a letter February 19, 2010.  See 
Exhibit E to Plf’s Complaint, Arbitration Demand at 4-5. 
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from invoking its own arbitration agreements.”  In re H & R Block Fin. Advisors, Inc., 235 

S.W.3d 177, 178 (Tex. 2007) (citing Contec Corp v. Remote Solution, 398 F.3d 205, 207 (2d Cir. 

2005)).35  Therefore, even if EDFW’s separation from TEC somehow caused a corporate change, 

EDFW is still entitled to have the arbitration panel decide the arbitrability of this insurance 

coverage dispute.36 

III. Plaintiff is Not Entitled to a Temporary Restraining Order or Injunctive 
Relief. 

PIIC admittedly is a signatory to an enforceable arbitration agreement and the only 

question for the Court is whether arbitrability is an issue for the Court or the arbitrators.   For the 

reasons set forth above, EDFW is entitled to arbitrate the issue of arbitrability, and PIIC cannot 

possibly show a likelihood of success on the merit with respect to this issue. 

The Northern District of Illinois recently faced a similar case where plaintiffs sought an 

injunction preventing several insurance companies from attempting to arbitrate a coverage 

dispute.37  Plaintiffs argued, as PIIC does here, that it made no sense “to allow Defendants to 

arbitrate a claim they could not possibly win.”  Rejecting this notion, the court held that 

considering “such an argument would require the Court to perform an assessment of the 

                                                 
35 See also Saxa, Inc. v. DFD Architecture, 312 S.W.3d 224, 230-31 (Tex. App.—Dallas 2010, pet. 
denied) (citing Contec and holding trial court erred in deciding arbitrability with respect to two non-
signatory entities that asserted claims as partners, successors, assigns and legal representatives of 
signatory corporation). 
36 In the event this Court determines that arbitrability is not an issue for the arbitrators, EDFW will submit 
briefing to the Court regarding the arbitrability of the coverage dispute.  The broad scope of the 
arbitration provision – which requires arbitration of any “dispute relating to the Policy or the alleged 
breach, termination or invalidity thereof”—and the federal policy favoring arbitration support an order 
staying this case while EDFW and PIIC arbitrate the coverage issue.  Additionally, even if EDFW is 
somehow no longer qualifies as a signatory to the Policy, the doctrine of equitable estoppel requires 
arbitration because PIIC, as a signatory, “‘must rely on the terms of the written agreement in asserting its 
claims’” against EDFW.  Grigson v. Creative Artists Agency, L.L.C., 210 F.3d 524, 527 (5th Cir. 2000). 
37 Yellow Cab Affiliation, Inc. v. New Hampshire Ins. Co., No. 10-cv-6896, 2011 WL 307617, at *7 (N.D. 
Ill. Jan 28, 2011). 
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underlying claims in Defendants’ demand for arbitration, which the Court may not do.”  Id.  The 

court ultimately denied Plaintiffs’ motion for injunctive relief because it “was up to the arbitrator 

to determine whether the dispute is arbitrable” and Plaintiff had “no chance of success.”  Id.  The 

same result applies to PIIC’s TRO Motion and request for injunctive relief. 

Turning to the remaining TRO factors, the only irreparable harms asserted by PIIC are 

(1) the “significant arbitration costs” that could be avoided if EDFW lack standing to bring 

arbitration and (2) the risk of an adverse award in favor of EDFW.  Irreparable harm requires a 

showing that: (1) the harm to Plaintiff is imminent (2) the injury would be irreparable and (3) 

that Plaintiff has no other adequate legal remedy.38  As an initial matter, PIIC has not presented 

any evidence, other than legal argument, to support its assertion of harm.  Additionally, monetary 

loss alone does not constitute an irreparable injury.39 

Indeed, if, as PIIC maintains, EDFW has no rights to enforce the Policy, PIIC should 

simply raise this issue as a substantive defense to EDFW’s claim in the arbitration.  If it is 

correct, it would suffer no harm because it would win the case.  The only harm the parties are 

suffering is the substantial, extra expense of litigating in this Court when all of the parties’ 

claims can be resolved in arbitration. 

In fact, if the Court were to enjoin the arbitration, it is EDFW that would suffer 

irreparable harm.  The loss of an arbitration right is deemed to constitute irreparable harm.40  

Accordingly, the balance of the hardships in this case favors EDFW. 

                                                 
38 Gonannies, Inc. v. Goupair.com, Inc., 464 F. Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. 
Granata, 515 F.2d 922, 925 (5th Cir.1975)). 
39 Id. at 609 (holding plaintiffs failed to carry burden of persuasion “that their real or threatened injuries 
cannot be compensated by monetary damages” and failed to introduce “any evidence of their own to show 
a threat of irreparable injury which cannot be adequately compensated by monetary damages”). 
40 Reliance Nat’l Ins. Co. v. Seismic Risk Ins. Servs. Inc., 962 F. Supp. 385, 391 (S.D.N.Y. 1997) 
(“[P]laintiff will suffer irreparable harm if it is deprived of its federal and state contractual right to 
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PRAYER 

WHEREFORE, EDFW respectfully requests that Court grant its Motion to Stay Case 

Pending Arbitration, deny Plaintiff’s Motion for Temporary Restraining Order, and award 

Defendant such other and further relief to which it may be justly entitled. 

 

Respectfully submitted, 

 
s/ Bobby M. Rubarts                                             
Bobby M. Rubarts 
State Bar No. 17360330 

      bobby.rubarts@koningrubarts.com 
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arbitrate its disputes with [Defendant].”); Olde Discount Corp. v. Tupman, 805 F. Supp. 1130, 1135 (D. 
Del. 1992), aff’d, 1 F.3d 202 (3d Cir. 1993). 

 

Case 3:11-cv-00853-D   Document 11    Filed 05/04/11    Page 17 of 18   PageID 229



DEFENDANT’S RESPONSE AND BRIEF 
IN OPPOSITION TO MOTION FOR TRO, ETC. — Page 14 of 14 

CERTIFICATE OF SERVICE 

I hereby certify that on May 4, 2011, I electronically filed the foregoing with the Clerk of 

Court using the CM/ECF system, which will send electronic notification of such filing to all 

counsel of record who have consented to service by electronic means. 

 

s/ Bobby M. Rubarts                                    
Bobby M. Rubarts 
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